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The following is a quotation of the first paragraph of 35 U.S.C. 1 1 2: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his Invention. 

Claims 76-81, 89, 90, 94 and 96 are rejected under 35 USC 112, first paragraph 
for being based on a non-enabling disclosure. 

In regard to claim 76, claim 76 can be construed to recite that the edible support 
comprises one or more elements a through m, and particulate matter and a 
homogenous comestible. The claim is based on a non-enabling disclosure, since it is 
not seen that the specification supports one or more of elements a through m as well as 
having particulate matter and be homogenous. In fact, since the edible support is 
disclosed as being a composite , how can it be homogenous? The two are mutually 
inconsistent. Clarification and/or correction of the claim language is requested. That is, 
if the particulate matter and homogenous comestible are additional to the support, the 
claims, should reflect this. For purposes of examination, since applicant has not defined 
composite edible support, this phrase will be construed to mean any two materials in 
contact with each other. Claim 77 recites that the additional confection provides a 
"lollipop configuration". Neither claim nor the specification is clear as to what this 
means. Claim 79 recites that the supported comestible includes means for inhibiting the 
breakage of the edible support. As disclosed, it is not clear what is this "means for 
inhibiting breakage". Similarly in claim 80 for the phrase means for providing a 
supported comestible "designed for a child". How would this supported comestible differ 
from any other? What makes the comestible "designed for a child"? Claim 81 shares a 
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similar problem as that of claim 76. That is, if one construes claim 81 as the barrier 
having all the properties of elements a-e as well as additional properties of the second a 
and b, where is this supported in the specification? If these are alternative expressions 
of characteristics, the claim should be amended to make this concept clearer. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a pnnted publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 72-76, 87, 88, 91, 95 and 98 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Ref. N (Swiss 649197). 

Ref. N discloses a supported comestible comprising a comestible comprising a 
body of an edible substance and a substantially composite edible support capable of 
supporting the comestible wherein the edible support replaces the conventional wood 
("bois") or plastic ("plastique") sticks used to support frozen confections. Thus, since 
the composite edible support replaces the conventional ice cream sticks, it would 
inherently have a first portion in the comestible and a second portion outside the 
comestible for hand held support. Thus, contrary to what has been urged, Ref. N not 
only teaches edible support sticks are conventional, but also teaches composite edible 
sticks are conventional as well. In regard to claim 74, Ref. N discloses that the support 
has good mechanical resistance and is thus inherently "substantially" non-malleable. In 
regard to claim 76, as noted above, the wording and thus the intent of claim 76 is 
unclear. If one construes all of the elements in the alternative, then Ref. N discloses 
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sugar as an ingredient of the edible support. In regard to the method claim 95, since 
Ref. N discloses the composite edible sticks replace the conventional wooden sticks, 
Ref. N inherently teaches adding the stick to the comestible before freezing which is 
how the wooden sticks are added to the confection since after freezing, the addition of 
the stick would be difficult or impossible. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 76-79, 86, 93 and 97 rejected under 35 U.S.C. 103(a) as being 
unpatentable over Ref. N in view of Musher (2,217,700). 

If one construes claim 76 to recite one of the elements a through m and a 
particulate and a homogenous comestible, then Musher can be relied on to teach the 
conventionality of edible supports (36), additional edible homogenous material (35) and 
particulate material (10). Once it is known to provide edible and even edible composite 
supports, the particular conventional additional materials one chooses to add is seen to 
have been an obvious matter of choice and one of personal taste and to modify, Ref. N 
would therefore have been obvious. In regard to claim 77, although it is not clear what 
a "lollipop configuration" means, as noted above, Firmin teaches a support stick plus 
additional confection and to modify Ref. N, for its art recognized and applicants intended 
function would have been obvious. The particular conventional additional confection 
(i.e., chewing gum), would have been an obvious matter of choice and personal 
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preference. In regard to claim 78, the phrase an "ingredient of a manufacturer" is not 
clear. In any case, as noted above, mixing and matching conventional food ingredients 
and/or products would have been obvious. In regard to claim 93, it is not clear what a 
"confection substitute" is. Is it e.g., an artificial sweetener? In any case, it is assumed 
applicant is employing a conventional product and/or composition and to employ any 
product for its art recognized and applicant's intended function would have been 
obvious. 

Claims 79 and 89 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Ref. N in view of Barricini (2,469,589). 

Claim 79 recites "means for inhibiting breakage". As noted above, it is not clear 
what this means. In any case, since Barricini teaches the addition of ribs to reinforce a 
confectionary support stick, it would have been obvious to provide such means to Ref. 
N for its art recognize and applicant's intended function. 

Claims 80, 90, 94 and 96 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Ref. N in view of Gaul (Germ 3617093). 

As noted above, "designed for a child" is unclear. In any case, it would have 
been obvious to modify Ref. N and provide the handle with a shape for easy gypping for 
a child thus, (thus designed for a child) as taught by Gaul. 

Claim 81 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ref. N in 
view of Firmin (1769215) and Jones (1947010). 
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It would have been obvious to provide chocolate or a moisture proof barrier on 
the support of Ref. N in view of the teachings of both Firmin and Jones who provide a 
support stick which can be edible with a chocolate coating. 

Claim 82 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ref. N in 
view of Ref. Q (Swiss 647394). 

li would have been obvious to modify Ref. N and add a protective mess guard in 
view of Ref. Q which adds such an expedient for its art recognized and applicants 
intended function. 

Claim 83 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ref. N in 
view of Sueskind (2,832,708) and Parr (1 ,835,719). 

It would have been obvious to modify Ref. N and add an edible drip guard to the 
support comestible in view of Sueskind and Parr, both of whom teach the drip guard for 
applicant's reason in applicant's environment. 

Claim 84 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ref. N in 
view of Kennedy (2464515). 

It would have been obvious to modify Ref. N and provide for the support of move 
than one comestible as taught by Kennedy who teaches applicant's problem and 
solution. 

Claim 85 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ref. N in 
view of Hart et al (6,054,158). 

Claim 85 differs from Ref. N in the recitation of a means for supporting the 
comestible upright on its own. Hart et al teaches it was conventional to employ such a 
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means/support and to modify Ref. N and provide self-supporting capability for its art 
recognized and applicants intended function would therefore have been obvious. 

Any inquiry concerning this communication from the examiner should be directed 
to Steven Weinstein whose telephone number is 703-308-0650. The examiner can 
generally be reached on Monday-Friday 7:00am to 3:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 703-308-3959, The fax phone numbers for 
the organization where this is assigned are 703-872-9310 for regular communications 
and 703-872-931 1 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application should 
be directed to the receptionist whose telephone number is 703-308-0661 . 

S. Weinstein/mn 
May 6, 2003 
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